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INTRODUCrION

Oil and gas exploration has been pursued sporadically in Washington State for more than a century.' Washington remains a non-producing state at the close of 2012,3 but geologists estimate that the state
has significant reserves of natural gas.4 If produced commercially, this
natural gas could be delivered to a robust regional market through a
well-established pipeline distribution system,' and potentially to national and global markets.6
Despite the potential rewards, exploratory drilling companies in
Washington State face significant risks. Exploratory drillers face practical and economic hurdles resulting from difficult geologic conditions,' the lack of petroleum production infrastructure,' and
competition with cheap natural gas produced in other states and in
2. See generally Carl R. McFarland, Oil and Gas Exploration in Washington,

1900-1982, INFO. CIRCULAR 75, WASH. STATE DEP'T OF NATURAL RES. (1983), http:/

/www.dnr.wa.gov/Publications/ger_ic75-oil.gas-exploration.pdf [hereinafter Oil and
Gas Exploration in Washington]; Addendum to Oil and Gas Exploration in Washington, 1900-1982, WASH. STATE DEP'T OF NATURAL RES. (Revised 2009), http://www.

dnr.wa.gov/Publications/geric75_oilgas-exploration addendum.pdf [hereinafter ExplorationAddendum]; Final Supplemental EnvironmentalImpact Statement on the Oil
and Gas Leasing Programfor State Lands, WASH. STATE DEP'T OF NATURAL RES.
(2005), http://www.dnr.wa.gov/Publications/psl-ogfnl-seis-oil-gas.pdf [hereinafter
Oil and Gas FSEIS].
3. Rankings: Natural Gas Marketed Production, 2010, U.S. ENERGY INFO. AD-

MIN., http://www.eia.gov/state/state-energy-rankings.cfm?keyid=29&orderid=1
(last
visited Nov. 18, 2012) [hereinafter 2010 Rankings].
4. See generally Samuel Y. Johnson et al., Petroleum Geology of the State of
Washington, US. Geological Survey ProfessionalPaper 1582, U.S. DEP'T OF THE INTERIOR (1997), http://pubs.usgs.gov/pp/pl582/pl582.pdf [hereinafter Petroleum Geology]; Background on Washington State's Petroleum Geology, WASH. STATE DEP'T OF
NATURAL

RES.

(2005),

http://www.dnr.wa.gov/Publications/psl

og-backgrd-petro-

leum.pdf [hereinafter Background on Geology]; Scott L. Montgomery, New Exploration Concepts Highlight Columbia River Basin's Potential,106 OIL & GAS J. 35 (2008)
[hereinafter New Exploration Concepts].
5. See, e.g., Steve Wilhelm, Gas Prospectors Return to Washington, PUGET
SOUND Bus. J., Aug. 3, 2008, http://www.bizjournals.com/seattle/stories/2008/08/04/
storyl.html?page=all [hereinafter Gas Prospectors]; ENERGY POLICY Div., WASH.
STATE DEP'T OF CMTY., TRADE & ECON. DEV., 2004 NATURAL GAS STUDY - TRANSITION: THE NATURAL GAS MARKET IN THE PACIFIC NORTHWEST AND NORTH

AMERICA (2004), available at https://docs.google.com/viewer?a=v&q=cache:5xYmnu
06zzEJ:www.commerce.wa.gov/LCTED/documents/ID-1381_Publications.pdf+&hl=

en&gl=us&pid=bl&srcid=ADGEEShemhlP7M3759ta4S1Hfl-KOAQC5jHLn54cVw
75jIKnskZEmOPheRERY30TXvbbEu5sJmBgh4NnNnOQ-Y-rWt4lo-JMiRdlxBKuo
aWI3Bjk9WVFF5_kWiWIDZNpD3CUJ3fKPKHJ&sig=AHIEtbQxR2Uv5PNfseT
Akbycs8Y-5og4jg.

6. See Petroleum Geology, supra note 4, at 34.
7. See Gas Prospectors,supra note 5; see also Ron Teissere, Natural Gas Explora-

tion in Washington State: High Risk, No Reward - Yet!, ROCKY MOUNTAIN Ass'N OF

GEOLOGISTS (2006), http://archives.datapages.com/data/rmag/GasAbs2006/Teissere.
pdf.
8. Teissere, supra note 7.
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Canada.9 Drillers also face legal and political hurdles arising from
concerns about the environmental impacts of exploration and production.10 As a result of these risks, Washington is unlikely to become a
producing state unless the price of natural gas rises dramatically or a
major gas field is discovered through wildcat exploration efforts."
This Article provides a brief survey of the past, present, and potential future of petroleum exploration and production in Washington
State, with an emphasis on recent natural gas exploration efforts. Section II of this Article describes Washington's petroleum geology and
the history of petroleum exploration in the state. Section III summarizes the state and local regulatory framework governing natural gas
exploration and production. Section IV concludes by discussing the
implications of this survey for potential producers of natural gas in
Washington State.
II.

OVERVIEW OF PETROLEUM GEOLOGY AND EXPLORATION
ACTIVITIES IN WASHINGTON STATE

While petroleum is not currently produced in Washington State, the
state's geology features several petroleum systems with commercial
potential.' 2 These systems have been explored in phases, with an increased focus on natural gas exploration in recent years."
A.

Washington's Petroleum Geology

Washington's petroleum geology is highly complex.1 4 The United
States Geological Survey ("USGS") has identified thirteen different

WASH. STATE DEP'T OF CMTY., TRADE
https://docs.google.com/viewer?a=v&q=cache:eU8KQ5cKAbMJ:

9. See Washington Natural Gas Supply,
& ECON.

DEV.,

www.commerce.wa.gov/_CTED/documents/ID_2398_Publications.pdf+&hl=en&gl=
us&pid=bl&srcid=ADGEESjepAl8BAxXpwBGkT8r0Bthl48PDJRERYyr4yZmwsQ
dRLXZan9PMCwOdlHrmOl3MlqwNSaCAOXfuVgljproqsE174HQa8UGMAT
Opmlviawt5IfOmBR20mlMQZYjIgJBrTjuvCz&sig=AHIEtbRqf5qoHcTAOhPI-p
9KJIzIg3aulA (last visited Dec. 18, 2012).
10. See Teissere, supra note 7; see also Andy Maslowski, Rank Wildcats, WELLSERVICINGMAGAZINE.COM (May/June 2011), http://wellservicingmagazine.com/fea-

tured-articles/2011/05/rank-wilcats/.

11. Telephone Interview with Scott Montgomery, Author, New Exploration Con-

cepts, supra note 4 (Sept. 29, 2012) [hereinafter Montgomery Interview]; Telephone
Interview with Dave Norman, Wash. State Geologist, Oil & Gas Supervisor, Wash.

State Dep't of Natural Res. (Sept. 28, 2012) [hereinafter Norman Interview].
12. Petroleum Geology, supra note 4, at 33, 35.
13. Id. at 1; see New Exploration Concepts, supra note 4.
14. Petroleum Geology, supra note 4, at 1-2, 8, 11, 13, 17-18, 30, 32.
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petroleum plays"s in Washington, including eight conventional plays,
three coal-bed gas plays, and two basin-centered gas plays.16
Of these thirteen plays, the basin-centered play in eastern Washington's Columbia River Basin (the "CRB Play") has the greatest potential for significant petroleum accumulations." The USGS estimates
that the CRB Play alone contains a mean undiscovered petroleum resource of 12.2 trillion cubic feet of natural gas and 122 million barrels
of natural gas liquids, compared to only 586 billion cubic feet of gas
and 19.3 million barrels of oil in all of the conventional plays combined."8 According to the USGS, the CRB Play in eastern Washington could have "regional and national significance in meeting energy
demands," and plays in western Washington could help meet local demand while reducing the costs of transporting petroleum."
Because accumulations of crude oil in Washington appear to be limited,2 0 recent exploration activities have focused on natural gas.2 1
Washington also lacks the abundant shale gas formations found in
other states,22 where technologies like hydraulic fracturing and horizontal drilling have made it commercially viable to recover large
amounts of shale gas and oil. 23 As a result, recent exploration efforts
in Washington have keyed on the potential production of conventional natural gas, basin-centered gas, and coal bed methane.2 4
15. A "play" is a group of petroleum fields or prospects in the same region that is
controlled by the same set of geological circumstances. Natural gas plays are typically
classified as either "conventional" or "unconventional" plays. Conventional gas plays
are characterized by areas of high permeability that feature obvious seals and traps
and high gas-recovery factors, like highly porous sandstone, where exploration and
production is easier. By contrast, unconventional gas plays feature more challenging
areas of lower permeability, such as coal-bed reservoirs. Unconventional natural-gas
products include coal-bed methane, "basin-centered" gas, and shale gas. Production
of unconventional natural gas sometimes requires the use of advanced extraction
techniques such as horizontal drilling, dewatering, and hydraulic fracturing. While
some conventional gas wells use limited hydraulic fracturing, conventional gas production does not require the type of high-volume fracturing that has caused controversy in other parts of the country. See An Introduction to Shale Gas,
3LEGsRESOURCES (June 2011), http://www.3legsresources.com/media/A %20guide%
20to%20shale%20gas.pdf; Oil and Gas FSEIS, supra note 2, at 20; Petroleum Geology, supra note 4, at 1-2.
16. See Petroleum Geology, supra note 4.
17. Id. at 34; see also New Exploration Concepts, supra note 4.
18. See Petroleum Geology, supra note 4, at 1.

19. See id. at 34. For example, the Mist field in northwest Oregon supplied around

7% of Portland's natural gas supplies in 1997. Id.

20. Oil and Gas FSEIS, supra note 2, at 20.
21. See infra Part II.B.
22. Norman Interview, supra note 11.

23. Gas From Shale: A Valuable Source of Energy, INT'L PETROLEUM INDUS.
ENVTL. CONSERVATION Ass'N (June 2012), http://www.ipieca.org/system/files/publications/ipieca-ogp-factsheet-gasfrom shale_0.pdf.
24. Oil and Gas FSEIS, supra note 2, at 38-41; Background on Geology, supra

note 4; Teissere, supra note 7.
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Exploration Activities in Washington State

Oil and gas seeps were first reported in Washington along the sea
cliffs on the west side of the Olympic Peninsula in the late 1800s.2 5
The state's first wildcat well was drilled in 1900.26 By 1982, approximately 435 oil and gas exploratory wells and seventy-six gas storage
wells had been drilled,2 7 and by 2011, the total number of wells had
exceeded 600.2
Relatively little petroleum has been produced in Washington
State. 2 9 To date, the only significant production of natural gas occurred at the Rattlesnake Hills Gas Field in Benton County, which
produced 1.3 billion cubic feet of conventional gas for local markets
from 1929 to 1941.30 No commercial petroleum production has occurred in Washington since 1962.31
The prospects for natural gas production in Washington are limited
by the absence of shale gas fields3 2 and "wet" gas fields containing
crude oil, condensate, and natural gas liquids like propane," which
are currently more profitable than "dry" gas fields.3 4 Nevertheless,
drillers have continued to pursue intermittent exploration.3 5 Past exploration booms have coincided with spikes in the price of natural
gas,36 but limited exploration has continued despite the relatively low
current price of natural gas.3
As described in the following sections, recent gas exploration efforts have focused on two areas: the basin-centered CRB Play in eastern Washington" and conventional plays in western Washington.
25. Oil and Gas Exploration in Washington, supra note 2, at 3.
26. Petroleum Geology, supra note 4, at 1.
27. Oil and Gas Exploration in Washington, supra note 2, at 3.
28. Maslowski, supra note 10; see also Exploration Addendum, supra note 2.
29. See Petroleum Geology, supra note 4, at 1.
30. Oil and Gas FSEIS, supra note 2, at 39.
31. Id. at 20.

32. Norman Interview, supra note 11.
33. See, e.g., Trends in Eagle Ford Drilling Highlight the Search for Oil and Natural Gas Liquids, U.S. ENERGY INFO. ADMIN. (Nov. 3, 2011), http://www.eia.gov/today

inenergy/detail.cfm?id=3770.
34. U.S. PropaneProduction Growth Pushes Inventories and Exports Higher, U.S.

(Oct. 24, 2012), http://www.cmegroup.com/education/files/today-in-petroleum-2012-10-25.pdf.
ENERGY INFO. ADMIN.

35. See Exploration Addendum, supra note 2; New Exploration Concepts, supra

note 4.
36. See Gas Prospectors,supra note 5, at 17.

37. See infra Part II.B.1-2.
38. New Exploration Concepts, supra note 4.
39. See, e.g., Gas Prospectors,supra note 5; Angelo Bruscas, Exploratory Natural
Gas Well Sited for Northwest of Montesano, THE DAILY WORLD (June 20, 2012),

http://thedailyworld.com/sections/news/locallexploratory-natural-gas-well-sited-northwest-monte.html; Natural Gas Exploration Fuels Hope in Grays Harbor County,
NWCN.com (June 21, 2012), http://www.nwcn.com/home/?fld=159963845&fPath=/
news/local&fDomain=10212; Delta Petroleum Contemplates Construction of Gas
Pipeline,WORLD CONSTR. NETWORK (June 3,2009), http://www.worldconstructionnet
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1. Exploration in the CRB Play
The first phase of exploration in the CRB Play was pursued from
the 1950s through the 1980s, when several companies led by Standard
of California and Shell drilled a series of deep wildcats. 40 The second
phase began in 2005, when EnCana Corp. and its partners conducted
another series of deep tests.4 1 One report on the CRB Play concluded
that some of the test results justified further drilling,42 but investors
ultimately reported "disappointing" drilling results4 3 and wrote down
the value of properties in the CRB Play.44
The second phase of exploration in the CRB Play continued in
2007, when Delta Petroleum began drilling a well in Klickitat County
with a proposed depth of more than 15,000 feet. 45 In 2009, Delta announced that it was contemplating the construction of a gas pipeline
to connect its well to the Williams Northwest Pipeline, which crosses
several western states.4 6 But by 2010, Delta had plugged and abandoned the Klickitat County well, reporting that gas volumes had been
"minimal and substantially below pre-completion expectations."4 7
Before reaching this conclusion, Delta had spent between $70,000 and
$100,000 a day on exploration operations."8 Other challenges faced by
Delta included a lawsuit filed by workers who were injured in a gas
explosion4 9 and struggles with County officials, who had raised concerns over potential groundwater contamination (which did not occur)5 0 and insurance requirements.5 '
work.comlnews/delta-petroleum contemplates-construction-of_gas-pipeline
090603/ [hereinafter WORLD CONSTR. NETWORK].
40. New Exploration Concepts, supra note 4.
41. Id.; E-mail from Dave Norman, Wash. State Geologist, Oil & Gas Supervisor,
Wash. State Dep't of Natural Res., to Author (Oct. 3, 2012) (on file with Author)
[hereinafter Norman E-mail].
42. New Exploration Concepts, supra note 4.
43. ConsolidatedFinancialStatement for Bucking Horse Energy Inc., For the Years
Ended December 31, 2011 and 2010, KPMG LLP, 27 (Mar. 23, 2012), http://www.
buckinghorseenergy.com/financials/2O11Q4FS.pdf.
44. Condensed Interim Consolidated FinancialStatements, For the Six Months Ended June 30, 2011 and 2010, XXL ENERGY CORP. (2012), http://ca.hotstocked.com/
docs/show/xxl-energy-corp/interimjinancialstatements-report-english/xxl20llq2fs.
pdf.
45. See Gas Prospectors,supra note 5.
46. WORLD CONSTR. NETWORK, supra note 39.
47. Ross Courtney, Site Reclamation Follows Unsuccessful Natural Gas Exploration, YAKIMA HERALD-REPUBLIc, Apr. 10, 2010, http://www.yakima-herald.com/stories/2010/04/10/04-10-10-delta.
48. WORLD CONSTR. NETWORK, supra note 39.
49. Leah Beth Ward, Workers Hurt in Gas Explosion File Suit, YAKIMA HERALDREPUBLIC, Aug. 31, 2009, http://www.highbeam.com/doc/1P2-20712562.html.
50. In e-mail correspondence, DNR Oil and Gas Supervisor Dave Norman reported that "[t]here was no groundwater contamination. The well was properly
plugged and abandoned." Norman E-mail, supra note 41.
51. Ross Courtney, Klickitat Officials Express Contamination Concerns, YAKIMA
HERALD-REPUBLIC, May 10, 2009, http://www.highbeam.com/doc/1P2-20255052.html.
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Exploration in Conventional Plays

Conventional plays in western Washington's Olympic Peninsula
have also been the subject of recent exploration efforts. In 2008,
Veneco, Inc. obtained approvals for four test wells in the CowlitzSpencer gas play in Wahkiakum County and drilled two holes,5 2 but
by 2010, Veneco had informed DNR and the county of its intent to
abandon the wells. In the summer of 2012, St. Helens Energy, LLC
started drilling a well on Weyerhaeuser-owned forest land in the
southwest Washington Miocene Sandstone play in Grays Harbor
County.5 4 St. Helens had initially hoped to continue testing and development for several years, with production beginning in 2015," but
the company had already abandoned the well by the fall of 2012.6
In short, while exploration for natural gas in Washington State has
continued into the 21st century, Washington is still a petroleum frontier, and the potential for commercial production in the state remains
unclear.
III.

REGULATORY FRAMEWORK FOR NATURAL GAS
EXPLORATION AND PRODUCTION

A.

State Regulation of Exploration and Production
1. Historical Background

In 1951, the Washington Legislature passed the Oil and Gas Conservation Act (the "OGCA").5 1 Administrative rules implementing

the OGCA (the "Oil and Gas Rules") were promulgated in 1954 and
updated in 1984.11 The OGCA and the Oil and Gas Rules are now
administered by the state Department of Natural Resources ("DNR")
and a state oil and gas supervisor designated by DNR.1o
In addition to administering the OGCA, DNR is authorized by statute to maintain a viable oil and gas leasing program as part of its man52. See Permit documents for Veneco test well (provided by Dave Norman, available at Dep't of Natural Res.): Oil and Gas Drilling Permit Application; SEPA Checklist for Rainier #1 Well; SEPA Lead Agency & Determination of Nonsignificance for
Oil and Gas Permits #538, #539, #540 and #541 (Oct. 23, 2008); and Oil & Gas Permit
No. 538, 539, 540, & 541, Rainier #1, #2, #3, & #4, issued to Veneco, Inc. (Nov. 25,
2008).
53. Norman E-mail, supra note 41; Regular Meeting Minutes, Board of
Wahkiakum County Commissioners (Aug. 24, 2010), available at http://198.238.199.30/
depts/bocc/documents/August24Minutes.pdf.
54. Bruscas, supra note 39; NWCN.com, supra note 39.
55. Bruscas, supra note 39.
56. Norman E-mail, supra note 41.
57. See Petroleum Geology, supra note 4, at 1.
58. See Oil and Gas Conservation Act, WASH. REV. CODE §§ 78.52.001-.921
(2012).
59. Oil and Gas Exploration in Washington, supra note 2, at 1; see also WASH.
ADMIN. CODE §§ 344-12-001 to -295 (1988).
60. See § 344-12-035.
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date to generate revenue from state trust lands." In 1985, DNR
issued an Environmental Impact Statement ("EIS") evaluating the
potential impacts of its Oil and Gas Leasing Program, and in 2005,
DNR issued a Supplemental EIS ("SEIS") that updated the 1985 EIS
to reflect changes over the previous twenty years.62 DNR's Oil and
Gas Leasing Program covers only preliminary exploratory and investigative actions and lease auctioning of state lands for possible development and production, but the 2005 SEIS includes information that is
relevant to DNR's review of applications for drilling permits on private land.6
In 2006, the Washington Legislature directed DNR to establish a
work group to study existing legislation affecting the oil and natural
gas industry in chapters 78.52 and 80.40 of the Washington Revised
Code (the Underground Natural Gas Storage Act), and to make recommendations to improve the regulatory, technical, environmental,
and financial framework of the oil and gas industry.6 4 The work
group's 2006 report addressed several different issues, including the
lack of funding for the oil and gas regulatory program, consistency of
royalties for state and private mineral rights, the lack of a state severance tax on minerals, uncertainty of the process for pooling decisions,
the lack of spacing guidance for exploration wells, and the lack of regulations for gas storage and coal bed methane. 5
The 2006 report stated that a wave of renewed exploration and
drilling activity in 2006 had "stressed the program to the point where
proper implementation of the regulations is no longer possible." 66
The report recommended that DNR work with the legislature to expand DNR's cost reimbursement program to cover all regulatory activities from exploration through production, including the decisions
on development units, well spacing, and pooling agreements. 67 The
legislature authorized this expanded cost-reimbursement program in
2007,68 and DNR used the cost reimbursement process for permitting
of the Delta, Veneco, and St. Helens wells described above.69 However, exploration and drilling activity has waned in recent years, and
61. WASH. REV. CODE §§ 79.14.020, 80.40.060 (2012); WASH. ADMIN.
12-150 (2012).
62. Oil and Gas FSEIS, supra note 2, at 22, Fact Sheet, Summary.

CODE

§ 332-

63. Id. at 22, Summary.
64. OIL & GAS ADVISORY

COMM., WASH. STATE DEP'T OF NATURAL RES., A
STUDY OF EXISTING LEGISLATION AFFECTING THE OIL AND NATURAL GAS INDUSTRY IN WASHINGTON, AND RECOMMENDATIONS TO IMPROVE THE REGULATORY,
TECHNICAL, ENVIRONMENTAL, AND FINANCIAL FRAMEWORK OF THE OIL AND GAS
INDUSTRY 1 (2007), available at http://www.dnr.wa.gov/Publications/gerleg-report
6386 oil_gas_200704.pdf [hereinafter 2007 LEGISLATIVE STUDY].

65. Id. at 1.
66. Id. at 2.
67. Id.
68. WASH. REV. CODE ANN. § 43.30.490 (West Supp. 2012).
69. Norman E-mail, supra note 41.
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there have been no significant legislative or regulatory activities affecting oil and gas exploration since 2008.70
2.

Key OGCA Provisions
a. Drilling Permits
The core regulatory requirement of the OGCA is the need to obtain
a drilling permit before drilling for oil or gas.n The OGCA requires
DNR to issue a permit "if it finds that the proposed drilling will be
consistent with this chapter, the rules and orders adopted under it, and
is not detrimental to the public interest."7 2 The statute authorizes
DNR to impose conditions on the permit to protect the public interest
and ensure compliance with the OGCA and the Oil and Gas Rules."
DNR has explicit legislative authority to condition or deny drilling
permits based on potential water quality impacts. For any proposed
drilling that would be conducted "through or under any surface waters
of the state," the OGCA requires the preparation of an EIS, requires
DNR to impose "sufficient safeguards to minimize the hazards of pollution of all surface and ground waters of the state," and authorizes
DNR to deny the permit if it determines that "the proposed well is
likely to have a substantial environmental impact."7 4
The Oil and Gas Rules currently prohibit the injection of any fluids
"to enhance recovery of oil or gas" until an application is submitted to
do so, at which time DNR must promulgate rules and regulations that
will conform with the state's underground injection control program.s
The rules also outline detailed requirements regarding permit applications" and technical matters such as exploratory well locations," well
records and logs,7 well casing and cementing," blowout prevention, 0
and procedures for plugging, abandoning, and reclaiming wells."
b. Development Units
The OGCA authorizes DNR to establish "development units" covering any known "pools" (underground reservoirs containing common
accumulations of oil or gas) in order to prevent waste, to avoid the
drilling of unnecessary wells, or to protect correlative rights including
70. Id.

71. WASH.
72. Id.

REV. CODE

§ 78.52.120 (2012).

73. Id.
74. WASH. REV. CODE § 78.52.125 (2012).

75.

WASH. ADMIN. CODE

§§ 173-218-010 to -130 (2012).
76.
77.
78.
79.
80.
81.

WASH.
WASH.
WASH.
WASH.
WASH.
WASH.

ADMIN.
ADMIN.
ADMIN.
ADMIN.
ADMIN.
ADMIN.

CODE
CODE
CODE
CODE
CODE
CODE

§ 344-12-262 (2012); see also

WASH. ADMIN. CODE

§ 344-12-050 (2012).
§ 344-12-043 (2012).
§ 344-12-070 (2012).
§ 344-12-087 (2012).
§ 344-12-092 (2012).
§§ 344-12-131, -133, -145 (2012).
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those of royalty owners.8 2 When two or more separately owned tracts
are located within a development unit, the owners and lessees may
voluntarily agree to pool their interests for the development and operation of the development unit.8
If the owners and lessees do not agree to voluntary pooling, DNR
will enter a mandatory order pooling all interests in the development
unit after notice and a hearing in which the owners and lessees have
the burden of proving that "all reasonable efforts have been made to
obtain the consent of, or to reach agreement with, other owners. "84
DNR's pooling order will "afford to each owner and royalty owner his
or her fair and reasonable share of production."8 The statute establishes a rebuttable presumption that production should be allocated to
the respective tracts within the unit "in the proportion that the surface
acres in each tract bear to the number of surface acres included in the
entire unit."
3. State Environmental Policy Act ("SEPA")
Like the federal National Environmental Policy Act ("NEPA"),8 7
Washington's State Environmental Policy Act ("SEPA")8 1 requires
agencies to evaluate the environmental impacts of proposed agency
actions, including the granting of drilling permits. Unlike NEPA,
however, SEPA is not a purely procedural statute.89
SEPA gives state and local agencies substantive authority to condition or deny permit approvals and other actions based on SEPA policies formally designated by the agency or local legislative body."o
Permit conditions may be imposed under SEPA to mitigate specific
adverse environmental impacts which are identified in an EIS or other
environmental documents prepared under SEPA. 1 A permit may be
denied under SEPA only if the agency or local government finds that
the proposal would result in "significant adverse impacts identified in
82.
83.

WASH. REV. CODE
WASH. REV. CODE

§ 78.52.200 (2012).
§ 78.52.240 (2012).

84. Id.

85. WASH. REV. CODE § 78.52.245 (2012).
86. Id.; see also Bruce M. Kramer, Poolingfor Horizontal Wells: Can They Teach
an Old Dog New Tricks?, 55 ROCKY MTN. MIN. L. INST. 8-1, 8-4[2] (2009) (classifying
Washington's compulsory pooling regime as the "risk penalty" approach, under which
the interest of owners who go "non-consent" is "carried until such time as their pro
rata share of revenue equals their pro rata share of expenses plus an additional sum as
set forth in the compulsory pooling order").
87. 42 U.S.C. §§ 4321-4370 (2006).
88. Washington State Environmental Policy Act, WASH. REV. CODE ANN.
§§ 43.21C.010-.914 (West 2009 & Supp. 2012).
89. Compare Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350
(1989) ("NEPA itself does not mandate particular results, but simply prescribes the
necessary process."), with WASH. REV. CODE § 43.21C.060 (2009) (providing substantive authority for agencies to condition or deny actions based on SEPA policies).
90. § 43.21C.060.
91. Id.
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a final or supplemental environmental impact statement" and "reasonable mitigation measures are insufficient to mitigate the identified
impact.""

In most situations, DNR will act as the "lead agency" responsible
for reviewing the environmental impacts of exploration and production proposals.9 3 DNR guidance describes the following phased approach to its SEPA review of applications for drilling permits at the
exploration and production stages:"4
* Exploration: While some preliminary exploratory work such as
geophysical mapping, exploration, or surveys may be exempt
from SEPA, a SEPA Checklist is required for any exploratory
drilling activity." DNR will review the SEPA Checklist to determine the extent of probable impacts from the proposed drilling.
For most exploratory drilling proposals, DNR will issue a Determination of Nonsignificance ("DNS") or a Mitigated DNS
("MDNS"), which means that an EIS will not be required. However, if the exploratory drilling reveals prospects for commercial
production, DNR will likely issue a Determination of Significance
("DS") and require the applicant to prepare an EIS.96
* Production:An EIS will be required for most proposals for commercial petroleum production. This is particularly true for proposals involving dewatering, high-volume hydraulic fracturing, or
other advanced techniques that pose an increased risk of impacts.
As noted above, the OGCA mandates the preparation of an EIS
for any proposed drilling that would be conducted "through or
under any surface waters of the state."9
Further SEPA review may also be required for the abandonment and
reclamation phases.9 8
4.

Other State Regulatory Agencies

In addition to regulation by DNR, exploration and production activities in Washington may also be regulated by other state agencies
such as the Department of Ecology ("DOE"), which regulates water
quality and water rights," and the Department of Fish and Wildlife
92. Id.
93. See

WASH. ADMIN. CODE

H§ 197-11-922 to -948 (2012).

94.

WASH. STATE DEP'T OF NATURAL RES., SEPA OIL AND GAS LEASES Gui
DANCE, OIL AND GAS LEASES GUIDANCE, ENVIRONMENTAL AND LEGAL STRATEGIES SECTION (2002) [hereinafter SEPA Guidance].

95. Id. at 10 (citing § 197-11-800(18)).
96. Norman Interview, supra note 11.
97. WASH. REV. CODE § 78.52.125 (2012).
98. See SEPA Guidance, supra note 94, at 10.

99. See Ecology Services, WASH. STATE DEP'T OF EcOLOGY, http://www.ecy.wa.
gov/services.html (last visited Dec. 20, 2012).
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("DFW"), which regulates activities affecting fish and wildlife
habitat.'00
DOE administers its authority over the quality of surface water and
groundwater through a variety of regulatory and non-regulatory programs.' 0 In particular, DOE is responsible for administering the National Pollutant Discharge Elimination System ("NPDES") permitting
program, which was delegated to Ecology by the Environmental Protection Agency.io 2 DOE also regulates water rights through a permitting system for surface water diversions and groundwater
withdrawals. 0" DFW regulates activities affecting freshwater and
marine habitats through its authority to issue permits (called Hydraulic Project Approval permits, or "HPA" permits) for construction
projects that use, divert, obstruct, or change the natural bed or flow of
state waters.' 04
DNR would consult with DOE and DFW in evaluating drilling proposals under the OGCA and SEPA.os Drillers are generally required
to show that any potential adverse impacts to water quality, water
rights, and habitat within the authority of DOE and DFW would be
adequately mitigated.
B.

Local Regulation of Exploration and Production

Washington's OGCA does not expressly preempt local regulation of
oil and gas exploration or production, and no Washington courts have
found an implied state intention to preempt such local regulation. 0 6
Local regulation of oil and gas activities may provide another opportunity for decision makers to condition or deny proposals for exploration and production through local permitting processes.
For example, Klickitat County issued a Conditional Use Permit
("CUP") for Delta Petroleum's well in Klickitat County. 107 The
County's issuance of the CUP, and its decision not to appeal the
SEPA DNS issued by DNR for Delta's proposal, was based on Delta's
agreement to a set of conditions to mitigate potential impacts from the
100. See State Environmental Policy Act (SEPA), WASH. STATE DEP'T OF FISH &
http://wdfw.wa.gov/licensing/sepal (last visited Dec. 20, 2012).
101. See Water Quality, WASH. STATE DEP'T OF ECOLOGY, http://www.ecy.wa.gov/
programs/wq/wqhome.html (last visited Dec. 20, 2012).
102. WASH. REV. CODE ANN. § 90.48.260 (West Supp. 2012).
103. WASH. REV. CODE ANN. §§ 90.03.290, 90.44.060 (West Supp. 2012).
104. See WASH. REV. CODE ANN. §§ 77.55.011(11), 75.55.021 (West Supp. 2012);
Wash. Admin. Code § 220-110-010 (2012).
105. See, e.g., WASH. ADMIN. CODE §§ 344-12-050(1)(f)(iv), 344-12-050(5), 344-12116(5), 344-12-225, 344-12-260 (2012).
106. See Oil and Gas Conservation Act, WASH. REV. CODE §§ 78.52.001-.921
(2012).
107. Findings of Fact, Conclusions and Decisions of the Klickitat County Board of
Adjustment, KLICKITAT CNTY. 1D. OF ADJUSTMENT (2007), http://www.ewg.org/files/
Klickitatagreement.pdf.
WILDLIFE,
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well. 08 Environmental groups have pointed to the chemical disclosure requirements and other negotiated conditions for Delta Petroleum's well in Klickitat County as a model for the appropriate
mitigation of impacts from gas drilling."o' Thus, these conditions provide a helpful template for evaluating the types of issues and mitigation measures that might be raised by other local governments in
Washington.
IV.

CONCLUSION

Natural gas is already being produced in the Pacific Northwest, albeit in relatively small quantities. Oregon currently ranks 28th in natural gas production in the country,"10 and Idaho is preparing to join
the ranks of the gas producing states."' Under the right set of conditions, Washington could be next. Commercial production of gas in
Washington could be spurred by a sustained period of high natural gas
prices or by a major gas discovery. In either case, state and local governments would likely respond by pushing to adopt new laws and regulations governing the land use, environmental, financial, and other
aspects of gas production.112
Given the volatile market dynamics currently surrounding natural
gas exploration and production, it is difficult to predict when Washington might become a producing state. Nevertheless, the recent history
of exploration in Washington has important implications for producers of natural gas. This history underscores the need for careful project planning and public outreach efforts to explain how potential
impacts will be adequately mitigated, as required by the regulatory
programs established by state and local agencies. The potential for
high-volume hydraulic fracturing in Washington is relatively low given
the limited shale formations in the state, but even low-volume fracturing will be carefully scrutinized by regulatory agencies and by the
public.
In light of the concerns raised in other states regarding hydraulic
fracturing, conventional producers should carefully explain to agency
staff and the public the differences between their proposed drilling
108. Id.
109. Colorado'sChemical injection, ENVTL. WORKING GRP. (June 10, 2008), http://
www.ewg.org/node/26653; Natural Gas Drilling in the New York City Drinking Water
Watershed: Oversight Hearing Before the Comm. on Envtl. Prot., 2008 City Council
Meeting (N.Y.C. Sept. 10, 2008) (statement of Dusty Horwitt, Senior Analyst for Pub.
Lands, Envtl. Working Grp.), available at http://legistar.council.nyc.gov/Legislation
Detail.aspx?ID=448669&GUID=BECDD70A-D79E-4646-B373-50B4722582B2&
Options=ID%7cText%7c&Search=watershed.
110. 2010 Rankings, supra note 3.
111. Idaho Gas Drilling: New Activity Raises Community Concerns, BOISE STATE
PuB. RADIO/IDAHO PuB. TELEVISION (July 31, 2011), http://earthfix.opb.org/energy/
article/idaho-gas-drilling-new-activities-raise-community-/.
112. Norman Interview, supra note 11.
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techniques and unconventional techniques like high-volume fracturing. Producers of unconventional natural gas who proposed high-volume fracturing would face a more difficult challenge. Hydraulic
fracturing would be particularly controversial in the CRB Play, where
geologic conditions make the area more susceptible to groundwater
and surface water contamination.1 13 Drillers proposing high-volume
fracturing would likely face major practical, political, and regulatory
barriers that would require them to invest significant resources in outreach, permitting and environmental impact analysis, and mitigation
proposals. These investments would be made in the face of a highly
uncertain outcome. But while the risks of wildcat exploration in
Washington are great, so are the potential rewards.
"Geologic conditions may exist that can support long-term local natural gas production."

- Fact Sheet released by St. Helens Energy LLC for its exploratory natural gas well in the Montesano area of Grays Harbor
County, Washington State.114
"Not really. No. There have been articles written about exploration in
this state before, but this is definitely an exploratory, wildcat well."

- Dave Norman, Washington State Geologist and Oil and Gas
Supervisor for the State Department of Natural Resources,
when asked if the state has identified much potential for natural
gas exploration and development in the Montesano area. 11
"I say go for it. You don'tfind anything if you don't look for it."
-

113.
114.
115.
116.

John Malinowski, 88-year-old Montesano resident, when asked
by local news about the St. Helens well as he finished his lunch
at the Beehive restaurant in Montesano." 6

Montgomery Interview, supra note 11.
Bruscas, supra note 39.
Id.
NWCN.com, supra note 39.
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